Facts of Malicious prosecution 


ci proceed 54 C.J.S. Malicious Prosecution § 1 Malicious prosecution or wrongful 


litigation, generally. Malicious prosecution is both a common-law and a statutory action; 
a malicious prosecution suit alleges that the defendant committed a tort by filing a 
lawsuit or criminal charge. 54 C.J.S. Malicious Prosecution § 2. Nature of malicious 
prosecution claim. 

The tort of malicious prosecution protects the personal interest in freedom from 
unjustifiable litigation; however, because of the competing public interest in free access 
to redress in the courts, malicious prosecution is not favored in the law. 54 C.J.S. 
Malicious Prosecution § 3 Competing rights affected by malicious prosecution. 

In order to support an action for malicious prosecution, the following elements 
must be proven: the commencement or continuance of an original judicial proceeding; 
its legal causation by the present defendant; its termination in favor of the present 
plaintiff; the absence of probable cause for the proceeding; the presence of malice; and 
damage to plaintiff there from. 54 C.J.S. Malicious Prosecution § 5 Required 
elements of malicious prosecution. 

In some jurisdictions, 

One 
reason for this requirement is to assure parties the right to access the judicial or 
regulatory system without fear of intimidation from being countersued for malicious 
prosecution.3 In addition, the requirement that plaintiff suffered a special injury or 
grievance reflects the significantly different implications that flow from being sued in a 
civil matter as compared to being prosecuted on a criminal charge, which is to say, the 
special grievance is designed to take the place of the injurious effects, including arrest, 
restraint, or the attendant humiliation of being held on bail, fingerprinted, and 
photographed, that ordinarily flow from a wrongfully instituted criminal charge.4, 54 
C.J.S. Malicious Prosecution § 6 Necessity of special injury or damage in 
malicious prosecution claim. 

Special injury is an elusive concept; it is an injury different from, and in addition 
to, the ordinary expense of a defense1 or beyond the trouble of the ordinary legal 
controversy.2 


that is considerably more cumbersome than the 
physical, psychological, or financial demands of defending a lawsuit.3 Special injury is 
an injury that would not ordinarily result in all similar cases involving such a claim.4. 54 
C.J.S. Malicious Prosecution § 7 Necessity of special injury or damage in 
malicious prosecution claim—What constitutes special injury or damage. 
The mere filing of a civil lawsuit is insufficient to establish the special injur 
requirement for a malicious prosecution claim. 


sustain a malicious prosecution action.3. 54 C.J.S. Malicious Prosecution § 8 


Necessity of special injury or damage in malicious prosecution claim—What does 
not constitute special injury or damage. 
Other elements being present, any groundless and malicious institution of a 
criminal proceeding through a court of justice which will subject the accused to a 
rosecution,1 irrespective of the grade of the criminal offense,2 


However, a plaintiff cannot successfully allege a cause of action for malicious 
prosecution of a criminal action where the underlying proceeding is based on an offense 
which is not a crime.5 A malicious prosecution action may be maintained because of the 
institution and continuation of criminal proceedings under a search warrant where it was 
malicious and without probable cause.6 Malicious prosecution is also the proper remedy 
to challenge an alleged unlawful arrest effected by a warrant.7. 54 C.J.S. Malicious 
Prosecution § 9. Requirement of original proceeding and defendant's connection 
in criminal prosecutions, generally. 


3 However, under some authority, what serves to define the 
commencement of a criminal proceeding for purposes of the law of criminal procedure 
does not equally serve to define the commencement of such a proceeding for purposes 
of the law of malicious prosecution.4 Thus, actual prosecution may not be an element of 
the common-law tort of malicious prosecution.5 In any event, some official action is 
required to commence a criminal proceeding, for purposes of a malicious prosecution 
claim, and a citizen does not commence a prosecution when they merely gives false 
information to the proper authorities.6 However, an actual arrest resulting from false 
information given to police may form the basis for malicious prosecution.7 A malicious 
prosecution action will not lie where the defendant does not sign a criminal complaint, 
as an unsigned criminal complaint does not initiate a criminal prosecution,8 nor where 
the warrant application that did not result in the issuance of an arrest warrant due to the 
complainant's voluntary dismissal of the application.9 The mere presentation of 
evidence to a grand jury does not constitute the commencement of a criminal 
proceeding for malicious prosecution purposes.10 Furthermore, the mere act of calling 
the police for aid does not rise to the level of instituting criminal proceedings for 
purposes of establishing an element of malicious prosecution.11 Likewise, a criminal 
investigation that is eventually closed without further action is not a formal legal action 
necessary to institute a malicious prosecution claim.12 Recommending the denial of bail 
does not continue judicial proceedings and does not support a malicious prosecution 
claim.13. 54 C.J.S. Malicious Prosecution § 10 Commencement or continuation of 
original criminal proceeding. 


Under some decisions, it is not essential that a warrant or similar process must 
have been issued,1 as a criminal proceeding may be sufficiently commenced by 
application for the issuance of the warrant2 or by proceeding against the accused by 
issuance of an appearance ticket.3 However, a claim for malicious prosecution has 
been dismissed when an application for an arrest warrant was dismissed and no arrest 
warrant was issued, the issuance of a valid warrant, accusation, indictment, or 
summons being an essential element of the claim.4 Likewise, there are cases holding 
that where an arrest warrant has been requested, but the criminal investigation is 
terminated before the warrant has been issued, the charges never reach a stage of 
judicial proceedings and, thus, cannot form the basis of a subsequent malicious 
prosecution action.5. 54 C.J.S. Malicious Prosecution § 11 Commencement or 
continuation of original criminal proceeding—Issuance of warrant or similar 
process. 

According to some authorities, there must be at least a technical arrest or 
imprisonment for a claim of malicious criminal prosecution.1 Generally, however, an 
actual arrest, arising from the underlying criminal action, is not a required element of 
malicious prosecution.2 It has been held that to be actionable as a malicious 
prosecution, an attempt to have someone prosecuted must result in the issuance of a 
valid warrant, summons, accusation, or other formal process.3. 54 C.J.S. Malicious 
Prosecution § 12 Necessity or sufficiency of arrest to malicious prosecution 
action. 

It is an essential element of a malicious prosecution claim that the defendant 
procured, instigated, or initiated the criminal prosecution.1 In order to find that the 
defendant procured a prosecution, the plaintiff in a malicious prosecution action must 
establish a chain of causation linking the defendant's actions with the initiation of the 
underlying criminal proceedings.2. 54 C.J.S. Malicious Prosecution § 13 Instigation 
or participation by defendant as element of malicious prosecution in criminal 
proceeding. 

Malicious prosecution actions are not limited to suits against prosecutors but may 
also be brought against other persons who have wrongfully caused the charges to be 
filed.1 Thus, liability for a malicious criminal prosecution is not confined to situations 
where the defendant signed a complaint against the plaintiff but extends to all persons 
who played a significant role in causing the prosecution of the plaintiff, provided that all 
of the elements of the tort are present.2 A defendant may be liable although they did not 
actually make or sign the affidavit on which the warrant was issued,3 or they were not 
the prosecutor of record.4 A defendant may also be liable where the defendant 
communicated the subject matter to the person who signed the complaint and such 
statement proximately caused the prosecution.5 In addition, a person who had no part 
in the commencement of the action, but who participated in it at a later time, may be 
held liable for malicious prosecution.6. 54 C.J.S. Malicious Prosecution § 14 
Instigation or participation by defendant as element of malicious prosecution in 
criminal proceeding—Liability of persons other than prosecutor. 

To impose liability for malicious prosecution, there must be an affirmative action 
that would advise, encourage, or pressure the institution! or continuance2 of criminal 
proceedings; mere knowledge of, or acquiescence or consent in, the acts of another is 
not sufficient to make one liable.3 Thus, while a defendant who merely approves or 


silently acquiesces in the acts of another has not instituted a criminal proceeding 
against a plaintiff for purposes of a malicious prosecution claim, that requirement may 
be met by proof that the defendant took some active part in instigating or encouraging 
the prosecution or advising or assisting another person to begin the proceeding, or by 
ratifying it when it is begun in the defendant's behalf, or by taking any active part in 
directing or aiding the conduct of the case.4. 54 C.J.S. Malicious Prosecution § 15 
Instigation or participation by defendant as element of malicious prosecution in 
criminal proceeding—Necessity of affirmative action. 

Merely providing honest information from which a prosecution ensues is not 
instigation for purposes of a malicious prosecution claim.1 If a defendant truthfully 
states the facts to a law enforcement official and the official makes a mistake of law in 
filing an information on the facts stated2 or reports suspicious circumstances to 
authorities but the suspects are later able to establish their innocence,3 the defendant 
cannot be held responsible. 

Participation in continuing proceedings. 

Where the instigator has no control over the case once prosecution has begun, 
the instigator's participation will not subject them to liability.4 Thus, the failure of the 
prosecuting attorney to discontinue proceedings, begun with probable cause, where the 
prosecuting attorney was in full control, does not expose the defendant to liability.5 

Duty to investigate. 

Once a person= [member of the public], fairly & truthfully discloses facts in their 
possession to a prosecuting officer, the person has no duty to make further 
investigation, as it is the duty of the officer to investigate further if the officer thinks 
necessary.6. 54 C.J.S. Malicious Prosecution § 16 Statements made to law 
enforcement officials as basis for malicious prosecution in criminal proceeding, 
generally. 

Fact that it was prosecutor rather than company officers who made final decision 


to file criminal charges against company employee for allegedly impersonating law 
enforcement í 


where employee asserted that officers were cause of prosecutor's initiation of 
prosecution. Hall v. Shaw, 147 N.E.3d 394 (Ind. Ct. App. 2020). 54 C.J.S. Malicious 
Prosecution § 17 Discretion of officer in initiation of criminal prosecution. 


There must, however, be proof that the prosecutor acted based on the 
false information and that but for such false information the decision would not have 
been made.4. 54 C.J.S. Malicious Prosecution § 19 Statements which may subject 
person to liability for malicious prosecution in criminal proceeding—False 
statements or misrepresentations. 


is subsequently dissolved, an action for malicious prosecution will lie.10 The institution 
of confession of judgment proceedings may form the basis for malicious prosecution if 
the necessary elements of a malicious prosecution action can be proved.11 On the 
other hand, an action for malicious prosecution will not lie for a condemnation 
proceeding.12 A civil proceeding prosecuted in good faith against a public official having 
public records in their charge, for the sole purpose of testing the right of access to such 
records, cannot serve as the basis for an action for malicious prosecution. 13 Also, an 
action for malicious prosecution based on an underlying small claims hearing, an 
investigation, or an application not resulting in a formal proceeding suit cannot be 
maintained.14 Family law proceedings, including guardianship proceedings, can give 
rise to liability for wrongful use of civil proceedings.17 However, some jurisdictions have 
barred malicious prosecution claims in family law cases18 because such cases have a 
unique propensity for bitterness.19. 54 C.J.S. Malicious Prosecution § 22 Civil 
actions which may act as predicate for malicious prosecution. 

Generally, where in, or in connection with, a civil action there has been an arrest 
of the person,1 or seizure of property,2 or person,3 or the loss of a legally protected 
right,4 and there is special injury5 or special grievance,6 malicious prosecution lies if 
the other essentials of the wrong are made out. 

The authorities as to the right to recover for damage caused by the malicious 
prosecution of a civil action, where no arrest has been made and no property has been 
seized or interfered with, are not uniform.7 It has been recognized that a majority of 
American courts concur in the notion that if the elements which comprise malicious 
prosecution are met and material damages are demonstrable, a plaintiff may prevail 
upon this cause of action without having to prove special injury or grievance,8 but there 
are jurisdictions in which special injury is required.9 It has been said that the malicious 
commencement of a civil proceeding is actionable because it harms the individual 
against whom the claim is made; the individual is harmed because they are compelled 
to defend against a fabricated claim which not only subjects the individual to the 
panoply of psychological pressures most civil defendants suffer but also to the 
additional stress of attempting to resist a suit commenced out of spite or ill will, often 
magnified by slanderous allegations in the pleadings.10 Even if there has been no 
service of process, the action may accrue upon the filing of a civil action in exceptional 
circumstances where the filing of the action itself defames person or property and even 
if the only damage which results is for the expenses incurred for attorney’s fees.11 
Furthermore, under some state statutes, the necessity of a seizure of property for the 
maintenance of a malicious prosecution proceeding has been eliminated.12 An action 
for malicious prosecution may be maintained where the original action was begun by a 
civil summons alone, where that process results in some damage, even if only the 
expense of defense.13. 54 C.J.S. Malicious Prosecution § 24 Interference with 
person or property as element of malicious prosecution in civil proceeding. 

Some states adhere to the so-called “English” rule that no action will lie for 
malicious prosecution of a civil suit when there has been no arrest of the person, no 
seizure of the person’s property, and no special injury sustained which would not 
ordinarily result in all suits prosecuted for like causes of action.1 In such states, the 
special injury requirement for a claim of malicious prosecution of a civil action is not 
satisfied by the mere filing of a lawsuit.2 The plaintiff must prove some interference with 


their person or property beyond the ordinary burden of defending a lawsuit. 3 Generally, 
there must be some physical interference with the claimant’s person or property in the 
form of an arrest, attachment, injunction, or sequestration.4 However, it has also been 
held that repetitious malicious actions may constitute special injury.5 In one state, 
although the element of arrest or seizure has been eliminated from a claim of malicious 
criminal prosecution, a cause of action for malicious civil prosecution will lie only in 
cases where there is a prejudgment seizure of property, that is, where there essentially 
has been a judgment against, and concomitant injury suffered by, the defendant before 
they have had a chance to defend themselves.6. 54 C.J.S. Malicious Prosecution § 
25 Interference with person or property as element of malicious prosecution in 
civil proceeding—Jurisdictions requiring interference with person, property, and 
special injury. 

This means if a Law Enforcement Officer seizes your Car in a traffic stop, prior to 
a Court hearing, and the officer wrongly took the property/car the officer is liable for 
malicious civil prosecution. 

As a general rule, the judicial proceedings complained of in a malicious 
prosecution case may be administrative or disciplinary in nature.1 To prevail, the 
complaining party must establish that the proceedings were initiated without probable 
cause to believe that the charge or claim on which the proceedings are based is well 
founded and primarily for a purpose other than that of securing the appropriate action by 
the board, and the proceedings have terminated in favor of the person against whom 
they are brought.2 However, a cause of action for malicious prosecution arising from an 
administrative or disciplinary proceeding will generally only lie if that proceeding is of a 
quasi-judicial nature, that is, where the agency determination is subject to the right of 
notice and hearing on the part of the person being proceeded against. 3. 54 C.J.S. 
Malicious Prosecution § 26 Administrative or disciplinary proceedings as basis 
for malicious prosecution. 

In those jurisdictions holding that a cause of action for malicious prosecution 
arising from an administrative proceeding will lie only if that proceeding is of a quasi- 
judicial nature, a non-adversary executive function, such as an investigation, will 
generally not be considered to be a quasi-judicial proceeding upon which the action 
may lie.1 Also, where an investigation is preliminary to an administrative proceeding 
and the investigation is terminated at the first stage, 2 or where the investigation does 
not lead to the initiation of proceedings before an official body or administrative board 
having the power to take action adversely affecting an accused’s legally protected 
interests,3 no proceeding of a requisite judicial nature can be said to have arisen upon 
which the action may lie. On the other hand, proceedings held before an administrative 
tribunal or body duly established to conduct investigations or investigatory hearings and 
to make adjudicatory findings that may adversely affect legally protected interests of 
persons subject to its jurisdiction qualify as a prior judicial proceeding for purposes of 
bringing a malicious prosecution action. 4 Investigations of attorneys by state bar. An 
action for malicious prosecution will not lie for the investigation of complaints made 
against an attorney which end in the investigatory stage after an informal investigation 
and never lead to formal proceedings by the state bar, nor for the mere forwarding of 
such complaints by the county bar association to the state bar.5 Also, the set procedure 
used by the state bar to investigate complaints made against attorneys in and of itself 


insulates the complainant against such liability.6. 54 C.J.S. Malicious Prosecution § 
27 Administrative or disciplinary proceedings as basis for malicious 
prosecution—Investigations. 


Since the gist of a malicious prosecution 
action is putting legal process in force regularly for the mere purpose of vexation or 

injury, in the case of ordinary civil litigation, that means an action begun by a summons 
regularly served according to the requirements of the law.3 


However, one who merely encourages or advises a third person to 
bring proceedings that the third person already has in contemplation does not thereby 
procure the initiation of the proceedings.5 For purposes of establishing a malicious 
prosecution, an underlying trespass action was commenced against a landowner, 
although she was never served with process, where the petition filed with the court 
named the landowner as a party defendant, and the landowner did not challenge 
service or contest personal jurisdiction throughout litigation.6. 54 C.J.S. Malicious 
Prosecution § 28 Commencement or continuation of original civil proceeding by 
defendant. 


.1 In fact, want of probable 
cause for the prosecution of the original proceeding by the defendant has been said to 
constitute the gist,2 gravamen,3 or essence4 of the action. 54 C.J.S. Malicious 
Prosecution § 29 Requirement of want of probable cause, generally. 


Without malice, want of probable 
cause alone is insufficient.3 On the other hand, the existence of probable cause trumps 
any consideration of malice in a malicious prosecution claim, even if malice were 


present.4 In fact, it has been said that malice in a malicious prosecution claim is onl 
considered when there is a lack of probable cause.5 
but a lack of probable 


cause cannot be inferred from malice.7 In this regard, the element of malice is 
evaluated separately from probable cause, and if the defendant had such information as 
would reasonably lead the defendant to believe that the accused had committed a 
crime, it is immaterial that the defendant may have been actuated by malice or by 
motives that were less than noble in bringing the charge.8. 54 C.J.S. Malicious 
Prosecution § 30 Relation of probable cause to malice as necessary for malicious 
prosecution. 
Lesser degree of probable cause than required for action based on criminal proceeding. 
One does not need to be certain of the outcome to have probable cause for 
initiating a Civil action.6 In a malicious prosecution action, the plaintiff is required to 
prove that the defendant, when they initiated the underlying suit against the plaintiff, did 


not possess such knowledge of facts as would lead a person of ordinary caution and 
prudence to believe that they had a cause of action against the plaintiff.7 

In an action for malicious prosecution or the tort of wrongful civil proceeding, the 
amount of probable cause necessary to initiate a civil proceeding is less than that 
required in a criminal action.8 


. While a malicious prosecution claim can be maintained based 
upon a prior administrative proceeding when the underlying action is civil in nature, the 
want of probable cause must be patent.10. 54 C.J.S. Malicious Prosecution § 31 
Requirement of want of probable cause in civil proceedings for malicious 
prosecution, generally. 

In a malicious prosecution action, a finding of probable cause to instigate the 
underlying civil litigation is based on the totality of the circumstances.1 The proper test 
for determining if probable cause exists for an underlying action giving rise to claim of 
civil malicious prosecution has been described as both subjective and objective;2 the 
initiator of the action must not only honestly believe in the possible merits of the claim 
but in light of the facts, that belief must be objectively reasonable.3 A litigant will lack 
probable cause for an action, either if they rely upon facts which they have no 
reasonable cause to believe to be true or if the litigant seeks recovery upon a legal 
theory which is untenable under the facts known to them.4. 54 C.J.S. Malicious 
Prosecution § 32 Manner of determining probable cause in civil proceedings for 
malicious prosecution. 

Generally, in determining whether one has probable cause, the conduct of the 
defendant in the malicious prosecution action is to be weighed in view of what 
reasonably appeared to the defendant at the time of instituting the prior proceeding, not 
in the light of subsequently appearing facts.1 Accordingly, the existence of probable 
cause is to be judged in light of the facts as they appeared when the underlying action 
was filed.2 However, it has also been stated that whether an action is pursued with 
probable cause may also be judged by whether it was legally tenable when viewed in an 
objective manner while it was being prosecuted.3 Although a plaintiffs subsequent 
discovery of exculpatory facts does not indicate a lack of probable cause for initiating 
the proceedings, the plaintiff may make himself liable by subsequently taking an active 
part in pressing the proceedings,4 but there is authority to the contrary.5 Expiration of 
statute of limitations. The mere filing of a suit after the limitations period has expired, 
without more, does not warrant the conclusion that the suit has been filed without 
probable cause.6. 54 C.J.S. Malicious Prosecution § 33 Time considerations in 
determining probable cause in civil proceedings for malicious prosecution. 


presence or absence of probable cause is viewed under an objective standard applied 
to the facts upon which the defendant acted in prosecuting the prior case.3 The claim 
does not need to be meritorious as such.4 The standard of “probable cause” to bring a 
civil suit, as would defeat a claim of malicious prosecution, is equivalent to that for 
determining the frivolousness of an appeal, i.e., probable cause exists if any reasonable 


attorney would have thought the claim tenable.5 Only those actions that any reasonable 
attorney would agree are totally and completely without merit may form the basis for a 
malicious prosecution suit.6 


54 C.J.S. Malicious 
Prosecution § 34 Liability of attorney in determining probable cause in civil 
proceedings for malicious prosecution. 

This is why you give legal notice to law enforcement, so you dispel an 
false aaa So, any prosecution from there on is done E 

Although there is authority to the contrary, the general rule is that a judgment in 
favor of the plaintiff in the original civil action, not obtained by improper means, is 
conclusive evidence of probable cause, even if reversed. 54 C.J.S. Malicious 
Prosecution § 36 Inference from result of civil proceeding in determining 
probable cause for malicious prosecution—Judgment or findings. 

In an action for malicious prosecution after an acquittal, a plaintiff must show that 
the criminal action was begun without probable cause for charging the crime in the first 
place.1 Probable cause in a malicious prosecution claim is an elusive concept which 
avoids precise definition; the meaning lies somewhere between suspicion and evidence 
sufficient to convict. 2 “Probable cause” has been variously defined as such facts and 
circumstances as would lead a reasonably prudent person in like circumstances to 
believe plaintiff guilty;3 the existence of such facts and circumstances as would excite 
the belief in a reasonable mind, that the person charged was guilty of the crime for 
which he was prosecuted;4 a reasonable ground of suspicion, supported by facts and 
circumstances of such a nature as to justify a cautious and prudent person in believing 


that the accused was guilty;5 and such facts as would induce a reasonable man to 
commence a prosecution.6 


. 54 C.J.S. Malicious Prosecution § 37 Requirement of want of probable 
cause in criminal actions for malicious prosecution, generally. 


This is wy you hand an officer a ie copy of the law to show the officer had 


Generally, where there is probable cause to arrest, the plaintiff has failed to meet 
the probable cause element of malicious prosecution.1 It has been said that a mere 
mistake with respect to the relevant facts does not establish a lack of probable cause to 
arrest as will defeat a malicious prosecution claim provided the arresting officer acted 
reasonably under the circumstances and in good faith.2 On the other hand, it has been 
pointed out that the relevant determination in a malicious prosecution claim is whether 


there was probable cause to believe the criminal proceeding could succeed3 which 
entails a different ONE than eats cause to arrest.4 Thus, probabie cause 1o 


cause.5 Where an arrest is improper, a defendant will not be shielded from a malicious 
prosecution action by the existence of probable cause.6 In fact, when an arrest is made 
without a warrant and justification for the arrest has not been demonstrated, the 
absence of probable cause element of a malicious prosecution claim is satisfied.7. 54 
C.J.S. Malicious Prosecution § 38 Arrest of accused as to probable cause for malicious 
prosecution. 

Generally, the question of probable cause or the absence of it is in no sense 
dependent on the guilt or innocence of the accused.1 Rather, it is the state of mind of 
the person commencing the prosecution that is at issue.2 The existence of probable 
cause depends on whether the prosecutor acted in good faith.3 If the prosecutor acted 
because of an honest belief in the defendant's guilt based on reasonable grounds, 
probable cause is sufficiently established even though the accused was in fact 
innocent.4 Accordingly, probable cause does not depend upon the ultimate merit of the 
allegations against the person arrested.5 However, there is authority that to prevail ona 
malicious prosecution claim, a plaintiff must prove their innocence of the crime 
charged.6 A plea of guilty, not obtained by fraud or unfair means, is conclusive evidence 
of probable cause, notwithstanding the subsequent withdrawal of the plea and 
acquittal.7. 54 C.J.S. Malicious Prosecution § 39 Guilt or innocence of accused as 
to probable cause for malicious prosecution. 

Whether probable cause exists for bringing criminal charges, for purposes of a 
subsequent malicious prosecution action, depends on an honest and reasonable belief 
of the person instigating the prosecution.1 To determine the existence of probable 
cause to institute judicial proceedings, courts look to the subjective element of an 
honest belief in the guilt of the person accused and to the objective element of a 
reasonable grounds for such beliefs.2 The defendant's belief must be supported by 
appearances known to the defendant at the time of initiation of the prosecution of the 
action underlying the malicious prosecution, and the appearances must be such as to 
lead a reasonable man to set the criminal proceeding in motion.3 Reliability of a 
defendant's source of information is relevant to issue of reasonableness of the 
defendant's belief.4 Though such person need not believe in the guilt of the accused 
beyond a reasonable doubt, they must truly and reasonably believe that the accused 
has acted in a particular manner.5 The evidence need not amount to proof of guilt, or 
even to prima facie evidence of guilt, but it must be such as would actuate a reasonable 
person acting in good faith.6 The information available to the police need not be more 
likely true than not in order to support a finding of probable cause for purposes of a 
malicious prosecution claim.7 However, mere conjecture or suspicion is insufficient to 
show probable cause for instituting the underlying criminal proceeding on which claim of 
malicious prosecution is based; moreover, belief alone, no matter how sincere it may 
be, is not enough, since it must be based on circumstances which make it reasonable.8 
No probable cause exists to institute a prosecution, for purposes of a claim of malicious 
prosecution, if a defendant knew that the facts stated to the law enforcement official 
were false or failed to make a fair, full, and complete statement of the facts as they 
existed, or concealed facts.9. 54 C.J.S. Malicious Prosecution § 40 Reasonable and 
honest belief of accused's guilt as to probable cause for malicious prosecution. 

The existence of probable cause does not depend on the actual commission of 
the original wrong charged,1 and, if the case shows sufficient ground for believing it to 


10 


have been committed, the justification may be made out, although the alleged offense 
was not committed by the accused or by anyone else.2 However, it is essential that the 
defendant, when instituting the proceedings, actually believed that the crime had been 
committed,3 since probable cause is lacking where, at the time of commencing the 
prosecution, the prosecutor knew that no crime had been committed.4 On the other 
hand, incriminating information from someone admitting their participation in a crime 
creates probable cause, as would support malicious prosecution claim5 even if the 
charges are ultimately dismissed.6 Depending on the particular circumstances, 
possession of stolen property may7 or may not8 establish probable cause in an action 
for malicious prosecution. 54 C.J.S. Malicious Prosecution § 41 Actual commission 
of crime as to probable cause for malicious prosecution 

This is why you provide the written facts of law in a legal notice at traffic stops to 
police, so no person of ordinary caution and prudence could entertain an honest and 
strong suspicion that you were guilty at the time of Arrest. 

The facts relied on to constitute probable cause may be those which are within 
the personal knowledge of the prosecutor,1 as where police witness a crime and make 
an arrest,2 or those of which the prosecutor learns from proper information derived from 
others,3 or both.4 Further, the prosecutor is chargeable with having knowledge, before 
instituting the prosecution, of the facts which they could have learned by due or 
reasonable diligence or inquiry.5 Probable cause is wanting where the prosecutor acts 
on facts within their own knowledge, which, to their knowledge, do not constitute a 
crime;6 where, at the time of commencing the prosecution, the prosecutor knows that 
no crime has been committed or that the accused is innocent;7 where the facts known 
to the prosecutor are not sufficient to support the prosecution;8 or where, 
notwithstanding the sufficiency of the facts on which the prosecutor makes their 
accusation, the prosecutor has knowledge of other facts which satisfactorily show the 
accused's innocence.9 Mere rumor or information of a vague and indefinite nature,10 or 
information which the party making the accusation knows to be false,11 or has reason 
to know is false,12 or a mere statement by third parties that they believe that accused 
had committed a crime13 does not establish probable cause for a prosecution. 54 
C.J.S. Malicious Prosecution § 42 Knowledge of prosecutor as to probable cause 
for malicious prosecution. 

It is generally held that in determining whether there was probable cause for the 
institution of a criminal prosecution, only those facts and circumstances which were 
known,1 or should have been known,2 or by proper investigation could have been 
known,3 to the prosecutor at the time the prosecution was instituted should be 
considered. 54 C.J.S. Malicious Prosecution § 43 Knowledge of prosecutor as to 
probable cause for malicious prosecution—Time at which considered. 

Although a defendant is not necessarily required to verify their information, where 
it appears to be reliable, if a reasonable person would have investigated, then failure to 
make an investigation may be considered in determining whether probable cause 
existed.7 When facts or circumstances put the prosecutor or would put a reasonably 
prudent person, on inquiry, the prosecutor will be charged with knowledge of such facts 
as they would have learned if they had made a proper investigation into the 
circumstances of the case.8 While an investigation or police procedure can be so 
inadequate as to constitute lack of probable cause for prosecution,9 an imperfect 


11 


investigation is not a sufficient basis for recovery in a malicious prosecution action, 10 
and it has been held that lack of 


. 54 C.J.S. Malicious Prosecution § 44 Knowledge of prosecutor as 
to probable cause for malicious prosecution—Duty to investigate 


This is why you post the law, and provide Legal Notice of the law to police, and 
prosecutor, so no FEIN SSCs Rit SIRE STS The Legal Notice alone is 
not sufficient you must include a verified copy, or self-authenticating copy of the law with 
your Legal Notice. To be a self-authenticating copy it must come from a source like 
West Law or Nexus Lexus. 

The termination of a prosecution in favor of the accused has been held not prima 


facie evidence that the prosecution was without probable caused and wholly insufficient 
in itself to negate probable cause.6 


7 54 C.J.S. Malicious Prosecution § 45 Want of probable cause as 
to inference from result or other judicial action in criminal prosecutions, 
generally. 


While there is some authority to the contrary, 1 
because it is the function of a magistrate or other 


judicial officer to pass upon the sufficiency of the case against the accused to justify 
prosecution.3. 54 C.J.S. Malicious Prosecution § 46 Result of preliminary 
examination as to inference of probable cause in criminal prosecutions. 

It has generally been held that the holding, committing, or binding over of the 
accused on a preliminary examination before a magistrate is prima facie evidence of 
probable cause, which is rebuttable by evidence such as that the magistrate's action 
was obtained by fraud or other improper means. 54 C.J.S. Malicious Prosecution § 47 
Result of preliminary examination as to inference of probable cause in criminal 
prosecutions—Holding, committing, or binding over of accused. 

Once an indictment has been returned by a grand jury, the plaintiff in a malicious 
prosecution action has the burden of producing evidence to establish lack of probable 
cause.4 The plaintiff must produce evidence that the return of the indictment resulted 
from perjured testimony5 or that the grand jury proceedings were otherwise significantly 
irregular.6 The plaintiff may show that the indictment was obtained by failing to make a 
full and complete statement of facts to the grand jury or district attorney,7 by the 
withholding of information by the prosecutor which might have affected the result,8 or by 
showing that the indictment was produced by the misconduct of the party seeking 
indictment.9 Police conduct undertaken in bad faith may rebut the presumption of 
probable cause created by an indictment.10 The presumption may be rebutted where 
the conduct of the police officers’ investigation deviated so drastically from proper police 
procedure as to demonstrate an intentional or reckless disregard for proper 
procedures.11 Although incomplete testimony from any witness does not prove that an 
indictment was secured through bad faith, as would support a malicious prosecution 
claim, the presumption of probable cause may be eliminated when police officers give 
incomplete accounts through partial answers to questions posed before the grand 
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jury.12. 54 C.J.S. Malicious Prosecution § 48 Action of grand jury and filing of 
information as to inference of probable cause in criminal prosecutions. 

Under other authority, however, when a prosecution ends in a criminal 
conviction, the conviction is only prima facie evidence of probable cause ina 
subsequent malicious prosecution suit,3 even though the conviction is later reversed.4 
Such prima facie evidence may be rebutted by competent evidence showing that no 
robable cause in fact existed.5 


. 54 C.J.S. Malicious Prosecution § 50 
Conviction as to inference of probable cause in criminal prosecutions. 
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